U.S. Department of Labor Employment Standards Administration
Wage and Hour Division

JUH -1 2006 Washingten, D.C. 20210

Mr. Neil Reichenberg

Executive Director

International Public Management
Association for Human Resources
1617 Duke Street

Alexandria, Virginia 22314

Dear Mr. Reichenberg:

This is in response to your letter requesting an opinion regarding whether dual-function
firefighter/paramedics employed by a Fire Department qualify for the partial overtime
exemption under section 7(k) of the Fair Labor Standards Act (FLSA) (copy enclosed).
You submitted your request on behalf of the public sector agencies throughout the
country that your entity represents, including cities and counties that operate integrated
fire suppression and emergency response departments. Based on a review of the
information provided, it is our opinion that the dual-function firefighter/paramedics
described in your letter qualify for the partial overtime exemption.

In your example, you state that dual-function firefighter/paramedics are the only type of
paramedic currently hired. There are no new single-function paramedic hires. Dual-
function firefighter/paramedics are hired as firefighters and are required to complete the
Fire Academy, a seventeen-week fire suppression training program. Firefighters chosen
to become paramedics receive additional training in emergency medical services and
paramedic certification. Dual-function firefighter/paramedics are fully trained in fire
suppression skills, search and rescue operations, fire prevention, and public safety. They
regularly receive fire suppression training and present fire prevention awareness
programs. Dual-function firefighter/paramedics may be assigned to fire suppression or
paramedic positions on rescue ambulances, and you indicate that in one-third of the
stations they routinely rotate between these positions. Dual-function
firefighter/paramedics assigned to rescue ambulances are issued breathing apparatus,
“turnout” gear, and assigned personal protective equipment that they are required to carry
1n rescue ambulances at all times,

Dual-function firefighter/paramedics are dispatched to a variety of incidents at which
they are expected to perform fire suppression services and medical services, as needed.
Rescue ambulances are dispatched to all structure fires and reported smoke incidents,
even if there is no express need for advanced life support medical services. To the exient
that there are medical emergencies, dual-function firefighter/paramedics will provide
emergency medical services. In other instances, the dual-function firefighter/paramedics
must perform fire suppression activities when so directed by the Incident Commander. In
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fact, you state that under certain circumstances, a dual-function firefighter/paramedic
may serve as an Incident Commander in charge of the fire scene until relieved by a
Captain or Battalion Chief. They perform the same fire attack, ventilation, evacuation,
and exposure protection as single-function firefighters and are routinely called upon to
perform fire suppression tasks alongside single-function firefighters.

Section 7(k) of the FLSA provides a partial overtime pay exemption for employees
employed by a public agency in fire protection or law enforcement activities. Under this
provision, a public agency employer may establish a work period of 7 to 28 consecutive
days for determining overtime compensation owed to individuals employed in fire
protection or law enforcement activities. The maximum hour standard for fire protection
personnel ranges from 53 hours worked in a 7-day period to 212 hours worked in a 28-
day period. See 29 C.F.R. § 553.230(c) (copy enclosed).

On December 9, 1999, the FLSA was amended to add section 3'(y) (copy enclosed),
which clarifies the definition of “fire protection activities™ for section 7(k) partial
overtime exemption purposes.’ Section 3(y) states:

“Employee in fire protection activities” means an employee, including a
firefighter, paramedic, emergency medical technician, rescue worker, ambulance
personnel, or hazardous materials worker, who —

(1) is trained in fire suppression, has the legal authority and responsibility to
engage n fire suppression, and is employed by a fire department of a
municipality, county, fire district, or State; and

(2) is engaged in the prevention, control, and extinguishment of fires or response
to emergency situations where life, property, or the environment is at risk.

Based on your description of the facts, there is no question that the dual-function
firefighter/paramedics described in your letter are trained in and have the legal authority
to engage in fire suppression. Further, according to your letter, they are employed by a
fire department of a municipality, county, fire district, or state. With respect to the issue
whether the dual-function firefighters/paramedics have the responsibility to engage in fire
suppression, 1t is apparent from the facts presented that the dual-function
firefighter/paramedics clearly have a responsibility to engage in fire suppression.

Recent guidance provided by the U.S. Court of Appeals for the Ninth Circuit supports the
conclusion that the dual-function firefighter/paramedics you describe have firefighting
responsibilities. In Cleveland v. City of Los Angeles, 420 F.3d 981 (9th Cir. 2005), cert.
denied 126 S. Ct. 1344 (2006), the Ninth Circuit stated that in order for dual-function
firefighter/paramedics to have sufficient fire suppression responsibility under section
3(y), they must “have some real obligation or duty” to engage in fire suppression. Jd. at

! It is the Wage and Hour Division’s view that section 3(y) supersedes the definition of employee engaged
in fire protection activities contained in 29 C.F.R. § 553.210(a) and therefore renders analysis under that
regulatory provision unnecessary in this case.



3
990. Unlike the dual-function firefighter/paramedics described in your letter, the dual-
function firefighter/paramedics at issue in Cleveland did not, according to the Court,
carry fire suppression breathing equipment in their paramedic ambulances, were not
expected to wear fire protection gear at fire scenes, did not assist with any fire
suppression, and were dispatched only to perform medical services. The court looked at
six factors in determining that the dual-function firefighter/paramedics in Cleveland did
not have “some real obligation or duty” to engage in fire suppression. Using these same
factors, it 1s apparent that the dual-function firefighter/paramedics described in your letter
have sufficient fire suppression responsibility under section 3(y): 1) they carry
firefighting turnout gear and breathing apparatus; 2) dispatchers assume that at least one
dual-function firefighter/paramedic is in each ambulance dispatched to a call; 3)
paramedic ambulances are always dispatched to fire scenes, and personnel must notify
the Incident Commander at the scene whether they are dual-function
firefighter/paramedics or single-function paramedics; 4) dual-function
firefighter/paramedics are always expected to wear fire protective gear at a fire
suppression scene (including wearing the same color helmet as other firefighters so the
Incident Commander can quickly assess the fire suppression resources available); 5) to
the extent medical emergencies exist, and to utilize their paramedic training, they are
expected {o provide emergency medical services as their primary responsibility, but also
routinely perform fire suppression duties alongside their firefighting colleagues when not
needed for medical care; and 6) they are routinely ordered to perform fire suppression
duties, to attend fire suppression training, and to present fire prevention awareness
programs. The dual-function firefighter/paramedics you describe therefore meet the
Ninth Circuit’s test for “responsibility” to engage in fire prevention, control, and
extinguishment, 7d.

Finally, section 3(y) also requires that employees be engaged in either fire prevention and
suppression or response to emergencies. The dual-function firefighter/paramedics you
describe appear to engage in both fire prevention, control, and suppression and respond to
emergencies where life, property, or the environment is at risk.

In this case, the dual-function firefighter/paramedics you describe are employed in fire
protection activities under section 3(y) of the FLSA. They are trained in fire suppression,
have the authority and responsibility to engage in fire suppression, and are engaged in
fire suppression or response to emergencies. Therefore, the dual-function
firefighter/paramedics described above qualify for the partial overtime exemption under
section 7(k) of the FLSA because they are employed by a public agency in fire protection
activities. :

This opinion is based exclusively on the facts and circumstances described in your
request and is given based on your representation, express or implied, that you have
provided a full and fair description of all the facts and circumstances that would be
pertiment to our consideration of the question presented. Existence of any other factual or
historical background not contained in your letter might require a conclusion different
from the one expressed herein. You have represented that your organization is not a
party to pending private litigation concerning the issues addressed herein. You have also
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represented that this opinion is not sought in connection with an investigation or litigation
between a client or firm and the Wage and Hour Division or the Department of Labor,
We trust that this letter is responsive to your inquiry.

Sincerely,
fred B. Robinson, Jr. /
Acting Administrator

Enclosures:

Sections 3(y) and 7(k) of the FLSA
29 CF.R. § 553.230



Sec. 3(r)(1)XB)

(B) that it will join with other such estab-
lishments in the same industry for the purpose
of collective purchasing, or

(C) that it will have the exclusive right to
sell the goods or use the brand name of a manu-
facturer, distributor, or advertiser within a speci-
fied area, or by reason of the fact that it occupies
premises leased to it by a person who also leases
premises to other retail or service establishments.

(2) For purposes of paragraph (1), the activities
performed by any person or persons —

(A} in conmection with the operation of a hos-
pital, an institution primarily engaged in the care
of the sick, the aged, the mentally ul or defective who
reside on the premises of such institution, @ school
for mentally or physically handicapped or gifted
children, a preschool," elementary or secondary
school, oran institution of higher education (regard-
less of whether or not such hospital, institution, or
school is operated for profit or not for profit). or

(B) in comnection with the operation of «
street, suburban or interurban electric railway, or
local trolley or motorbus carrier, if the rates and
services of such railway or carrier are subject to
regulation by a state or local agency (rega rdless aof
whether or not such railway or carrier is public or
private or operated for profit or not for profit), or

(C) in connection with the activities of a
public agency, shall be deemed to be activities per-
formed for a business purpose.

(s) (1) “Enterprise engaged in commerce or in the
production of goods for commerce” means an en-
terprise that —

(A} () has employees engaged in com-

merce or in the production of goods for

commerce, or that has employees handling,
selling, or otherwise working on goods or
materials that have been moved in or pro-
duced for commerce by any person; and

(i) is an enterprise whose annual
gross volume of sales made or business
done is not less than $500,000 {exclusive
of excise taxes at the retail level that are
separately stated);"

1 w4 preschool” was added by the Education Amendments af 1472.

15 Ac amended by section 3(a) of the Fair Labor Standards Amendments of 1989,
Prior to April 1. 1990, the dollar volume test for enterprise coverage texcept in the case
of an enterprise comprised exclusively of one or more retail or service establish-
ments; or one engaged in construction or reconstruction; or one engaged in laun-
dering, cleaning, or repairing clothing or fabrics: or one described in section Hs)H1)(B)
or (C)) was $250.000. For retail enterprises, the dollar volume test was 362,500,
Fhere was no dallar volume test for the other enterprises.

(B) is engaged in the operation of a hos-
pital, an institution primarily engaged in the care
of the sick, the aged, or the mentally ill or de-
fective who reside on the premises of such in-
stitution, a school for mentally or physically
handicapped or gifted children, a preschool, el-
ementary or secondary school, or an institution
of higher education (regardiess of whether or
not such hospital, institution, or school is pub-
lic or private or operated for profit or not for
profit); or

(C) is an activity of a public agency.

(2) Any establishment that has as its only regu-
lar empioyees the owner thereof or the parent,
spouse, child, or other member of the jmmediate
family of such owner shall not be considered to be
an enterprise engaged in commerce or in the pro-
duction of goods for commerce or a part of such an
enterprise. The sales of such an establishment shall
not be included for the purpose of determining the
annual gross volume of sales of any enterprise for
the purpose of this subsection.

(t) “Tipped employee” means any employee engaged
in an occupation in which he customarily and regularly
receives more than $30 a month i tips.™

(W “Man-day” means any day during which an em-
ployee perfornss any agricultwral labor for not less than
one hour

(v) “Elementary school” means a day or residential
school which provides elementary education, as deter-
meined under Stafe law

(w) “Secondary school” means a day or residential
school which provides secondary education, as determined
under State law

(x) “Public agency” means the Government of the
United States; the government of a State or political sub-
division thereof: any agency of the United States (in-
cluding the United States Postal Service and Postal Rate
Commission), a State, or a political subdivision of a
State, or any interstate governmental agency.

{y})}* “Employee in fire protection activities” means
an employee, including a firefighter, paramedic,
emergency medical technician, rescue worler, am-
bulance personnel, or hazardous materials worker,
who —

{1} is trained in fire suppression, has the le-
gal authority and responsibility to engage in fire

1 As amended by section 3(a) of the Fair Labor Standards Amendments of 1977,
effective January 1, 1474, Privrio January 1, 1975, the dollar amount was $20.
7 Added by Public Law 106-151. § 1 (113 Stal. 1731), effective 12/9/44.



Sec. 3(y)X(1)

suppression, and is employed by a fire department
of a municipality, county, fire district, or State; and

{2} is engaged in the prevention, control, and
extinguishment of fires or response to emergency
situations where life, property, or the environment
is at risik.

Administration’®

SEC.4. (@ There is created in the Department of
Labor a Wage and Hour Division which shall be under the
direction of an Administrator, to be known as the Admin-
istrator of the Wage and Hour Division (in this Act referred
to as the “Administrator™. The Administrator shall be
appointed by the President, by and with the advice and
consent of the Senate.™

Excerpts From Reorganization Plan No. 6 of
1950, 64 Staf. 1263

“Except as otherwise provided [with respect to
hearing examiners], there are hereby transferred to the
Secretary of Labor all functions of all other officers of
the Department of Labor and all functions of all agen-
cies and employees of such Department* * *. The See-
retary of Labor may from time to time make such pro-
visions as he shall deem appropriate authorizing the
performance by any other officer, or by any agency or
employee, of the Department of Labor of any funetion
of the Secretary, including any function transferred to
the Secretary by the provisions of this reorganization
plan.”

() The Secretary of Labor® may, subject to the civil
service laws, appoint such employees as he deems neces-
sary to earry out his functions and duties under this Act
and shall fix their compensation in accordance with Chap-
ter 51 and Subchapter Iil of Chapter 53 of Titie 5.%
The Secretary? may establish and utilize such regional,
local, or other agencies, and utilize such veluntary and
uncompensated services, as may from time to time be
needed. Attorneys appointed under this section may
appear for and represent the Secretary® in any litigation,
but all such litigation shall be subject to the direction
and control of the Attorney General. In the appointment,

18 Heading revised to reflect changes made by Reorganization Plan No. 6 of 1950.

19 Pursuantta 5 1.8.C. 5316, the Administrator of the Wage and Hour Division is
classified under Level V of the Executive Schedule, for which the annual rate of
basic pay is determined under 2 U.8.C. Chapter 11, as adjusted by 5 1).5.C. 5318.

20 A amended by section 404 of Reorganization Plan Ne. IT of 1939 (53 Stat. 1436)
and by Reorganization Plan No. 6 of 1950 (64 Stat. 1263).

21 gubstituted for “the Classification Act of 1949, as amended” {amended by
section 1104 of the Act of Octoher 23, 1949 (63 Stat. 972)) on authority of Pub. L.
89554, See. 7(b), Sept. 6, 1966. 80 Stat. 631, the first section of which enacted Title 5.

= See footnote 20,

2 Ibid.

selection, classification, and promotion of officers and
employees of the Secretary? no political test or qualifica-
tion shall be permitted or given consideration, but all
such appointments and promotions shall be given and
made on the basis of merit and efficiency.

(¢) The principal office of the Secretary shall be in the
District 6f Columbia, but he or his duly authorized repre-
sentative may exercise any or all of his powers in any place.

(D)5 The Secretary shall conduct studies on the
Jjustification or lack thereof for each of the special ex-
emptions set forth in section 13 of this Act, and the
extent to which such exemptions apply to employees
of establishments described in subsection (g) of such
section and the economic effects of the application of
such exemptions to such employees. The Secretary
shall submit a report of his findings and recom-
mendations to the Congress with respect to the stud-
ies conducted under this paragraph not later than
January 1, 1976.

(e) Whenever the Secretary has reason to believe that
in any industry under this Act the competition of for-
eign producers in United States markets or in markets
abroad, or both, has resulted, or is likely to resuit, in
increased unemployment in the United States, he shall
undertake an investigation to gain full information with
respect to the matter. If he determines such increased
unemployment has in fact resulted, or is in fact likely
to result, from such competition, he shall make a full
and complete report of his findings and determinations
to the President and to the Congress: Provided, That
he may also include in such report information on the
increased employment resulting from additional exports
in any industry under this Act as he may determine to
be pertinent to such report.

(0 The Secretary is authorized to enter into an agree-
ment with the Librarian of Congress with respect to
individuals employed in the Library of Congress to
provide for the carrying out of the Secretary’s functions
under this Act with respect to such individuals. Not-
withstanding any other provision of this Act, or any

24 Thid.

2 The Federal Reports Elimination and Sunset Act of 1995, Pub. L. 10466,
Dec. 21, 1995, Title 1, Sec. 1102(a), 109 Stat, 722, modified the first sentence of
Subsee, {d)(1} by substituting “biennially” and “preceding two years” for “annually”
and "preceding year." respectively. Then, subsecs. (d)(1) (requiring 4 report
to the Congress covering the Secretary’s activities for the preceding two years
and including such information, data, and recommendations for further legislation
as the Seeretary may find advisable) and (d)(3) (requiring a continuing study on
means to prevent curtailment of employment opportunities for groups which have
had historically high incidences of unemployment with reports transmitted to the
Congress at two-year intervals) were terminated effective May 15, 2000, For
termination, effective May 15, 2000, of provisions of law requiring submittal to
Congress of any annual, semiannual, or other reguiar periodic report listed in
House Decument No, 103-7 (in which reports required under paragraphs (1) and
(3) of subsec. (d) of this section are listed on page 124), see Section 3003 of Pub, L. 104~

66, effective Dec. 21, 1995, 109 Stat. 722, as amended, setout asa note under section
1113 of Title 31, Money and Finance.



Sec. 7(f)

such rate for all hours worked in excess of such maximum
workweek, and (2) provides a weekly guaranty of pay for
not more than sixty hours based on the rates so specified.

*#(g) No employer shall be deemed to have violated sub-
section (2) by employing any employee for a workweek in
excess of the maximum workweek applicable to such
employee under such subsection if, pursuant to an agree-
ment or understanding arrived at between the employer
and the employee before performance of the work, the
amount paid to the employee for the number of hours
worked by him in such workweek in excess of the maxi-
mum workweek applicable to such employee under such
subsection —

(1) in the case of an employee employed at piece
rates, is computed at piece rates not less than one and
one-half times the bona fide piece rates applicable to the
same work when performed during nonovertime hours;
or

(2} in the case of an employee performing two or
more kinds of work for which different hourly or piece
rates have been established, is computed at rates not less
than one and one-half times such bona fide rates appli-
cable to the same work when performed during nonover-
time hours; or

(3) iscomputed at a rate not less than one and one-
half times the rate established by such agreement or
understanding as the basic rate to be used in computing
overtime compensation thereunder: Provided, That the
yate'so established shall be authorized by regulation by
the Secretary of Labor as being substantially equiva-
lent to the average hourly earnings of the employee, ex-
clusive of overtime premiums, in the particular work over
arepresentative period of time;

and if (i) the employee's average hourly earnings for the

workweek exclusive of payments described in paragraphs

(1) through (7) of subsection (e) are not less than the mini-

mum hourly rate required by applicable law, and (ii) extra

overtime compensation is properly computed and paid on
other forms of additional pay required to be included in
computing the regular rate.

*(h) (1} Except as provided in paragraph (2},
sums excluded from the regular rate pursuant to
subsection (e} shall not be creditable toward wages
required under section &6 or overtime compeonsa-
tion required under this section.

{2} Extra compensation paid as described in para-
graphs (5), (6), and (7) of subsection (e) shall be credit-
able toward overtime compensation payable pursuant
to this seetion.!

10 Added by Pub. L. 106-202, Sec. 2(b), May 18, 2000, 114 Stat. 308 (Worker
Economic Opportunity Act). effective August 17. 2000.

11 smendment provided by seetion 7 of the Fair Labor Standards Amendments of
1944, See ulso footnota 37,

11

(i) Noemployer shall be deemed to have violated sub-
section (a) by employing any employee of aretail or ser-
vice establishment for a workweek in excess of the ap-
plicable workweek specified therein, if (1) the regular
rate of pay of such employee is in excess of one and one-
half times the minimum hourly rate applicable to him
under section 6, and (2) more than half his compensa-
tion for a representative period (not less than one
month) represents commissions on goods or services.
In determining the proporiion of compensation represent-
ing commission, all earnings resulting from the applica-
tion of & bona fide commission rate shall be deemed com-
missions on goods or services without regard to whether
the computed commissions exceed the draw or guarantee.

() Noemployer engaged in the operation of a hospital
or an establishment which is an institution primarily
engaged in the care of the sick, the aged, or the mentally
ill or defective who reside on the premises shall be deemed
to have violated subsection (o) if pursugnt to an agree-
ment or understanding arrived at between the employer
and employee before performance of the work, a work pe-
riod of fourteen consecutive days is accepted in lieu of the
workweek of seven consecutive days for purposes of over-
time computation and if for his employment in excess of
eight hours in any workday and in excess of eighty hours
in such fourteen-day period, the employee receives com-
pensation at a rate not less than one and one-half times
the reqular rate at which he is employed.

(k)2 No public agency shall be deemed to have violated
subsection (a) with respect to the employment of any
employee in fire protection activities or any employee
in law enforcement activities {including security per-
sonnel in correctional institutions) if —

(1) in a work period of 28 consecutive days the
employgee receives for tours of duty which in the ag-
gregate exceed the lesser of (A) 216 hours, or (B) the
average number of hours (as determined by the Secre-
tary pursuant to Section 6(c)(3) of the Fair Labor Stan-
dards Amendments of 1974)% in tours of duty of em-
ployees engaged in such activities in work periods of
28 consecutive days in calendar year 1975; or

42 Bffective January 1, 1975, the complete overtime exemption provided by section
6(c)2)(A) of the Fair Labor Standards Amendments of 1974 was replaced by the
more limited exemption in section 7(k). The present overtime standard — the lesser
of 216 hours or the average number of hours (as determined by the Secretary of
Labor) in tours of duty of employees in work periods of 28 consecutive days -
bacame effective January 1, 1978. During catendar year 1977 the overtime standard
was 216 hours, during 1976 the overtime standard was 232 hours, and during 1975
the overtime standard was 240 hours. The complete overtime exemption remains
applicable only to public agencies employing less than 5 employees in fire protection
or law enforcement activities. See section 13(b)(20), infra.

43 The resuits of the Seeretary's study were published in the Federal Register on
September 8, 1983. The Secretary determined hours standards for law enforce-
ment employees at 171 and for fire protection ernployees at 212 in a 28-day peried
(48 FR 40,518).



Sec. T(kX2)

(2) in the case of such an employee to whom a
work period of at least 7 but less than 28 days applies,
in his work period the employee receives for tours of
duty which in the aggregate exceed a nuntber of hours
which bears the same ratio to the number of consecu-
tive days in his work period as 216 hours (or if lower,
the number of hours referred to in clause (B) of para-
graph (1)) bears to 28 days,

compensation at a rate not less than one and one-half
times the regular rate at which he is employed.

(1) Noemployershall employ any employee in domes-
tic service in one or more households for a workweek
longer than forty hours unless such employee receives
compensation for such employment in accordance with
subsection (a).

(m) For a period or periods of not more than fourteen
workweeks in the aggregate in any calendar yean, any
employer may employ any employee for a workweek in
excess of that specified in subsection (a) without pay-
ing the compensation for overtime employment pre-
scribed in such subsection, if such employee —

(1) isemployed by such employer—

(A) to provide services (including stripping
and grading) necessary and incidental to the sale
at auction of green leaf fabacco of type 11,12, 13,
14, 21,22, 23,24, 31, 35, 36, or 37 (as sizch types are
defined by the Secretary of Agriculture), or in aue-
tion sale, buying, handling, stemming, redrying,
packing, and storing of such tobacco.

(B) in auction sale, buying, handling, sort-
ing, grading, packing, or storing green leaftobacco
of type 32 (as such type is defined by the Secre-
tary of Agriculture), or

(C) in auction sale, buying, handling, strip-
ping, sorting, grading, sizing, packing, or stem-
ming prior to packing, of perishable cigar leaf to-
bacco of type 41, 42, 43, 44, 45, 46, 51, 52, 53, 54, 33,
61, or 62 (as such types are defined by the Secre-
tary of Agriculture); and

(2) receivesfor—

(A) such employment by such employer
which is in excess of ten hours in any werkday,
and

(B) such employment by such employer
which is in excess of forty-eight hours in any
workweek,

compensation at a rate not less than one and one-half
times the regular rate at which he is employed.

An employer who receives an exemption under this sub-
section shall not be eligible for any other exemption
under this section.

12

(n) In the case of an employee of an employer engaged
in the business of operating a street, suburban or in-
terurban electric railway, or local trolley or motorbus
carrier (regardless of whether or not such railway orcar-
rier is public or private or operated for profit or not for
profit), in determining the hours of employment of such
an employee to which the rate prescribed by subsection
(a) applies there shall be excluded the hours such em-
ployee was employed in charter activities by such em-
ployer if (1) the employee’s employment in such activi-
ties was pursuant to an agreement or understanding
with his employer arrived at before engaging in such
employment, and (2) if employment in such activities is
not part of such employee’s regular employment.

(o)*{1) Employees of a public agency which is a
State, a political subdivision of a State, or an inter-
state governmental agency may receive, in accor-
dance with this subsection and in lieu of overtime -
compensation, compensatory time off at a rate not
less than one and one-half hours for each hour of
employment for which overtime compensation is
required by this section.

(2) A public agency may provide compensa-
_tory time under paragraph (1) only —
(A) pursuantto—

() applicable provisions of a collec-
tive bargaining agreement, memorandum
of understanding, or any other agreement
between the public agency and represen-
tatives of such employees; or

{ii) in the case of employees not
covered by subclause (i), an agreement or
understanding arrived at between the em-
ployer and employee before the perfor-
mance of the work; and
{B) if the employee has not accrued com-

pensatory time in excess of the limit applicable
to the employee prescribed by paragraph {3).

_ In the case of employees described in
clause (A)(ii) hired prior to April 15, 1986, the
regular practice in effect on April 15, 1986, with
respect to compensatory time off for such em-
ployees in lieu of the receipt of overtime com-
pensation, shall constitute an agreement or
understanding under such clause {A)ii). Ex-
cept as provided in the previous sentence, the
provision of compensatory time off to such em-
ployees for hours worked after Aprit 14, 1986,
shall be in accordance with this subsection.

% Ax added by section 2(a) of the Fair Labor Standurds Amendments of 1985,
effective April 15, 1486,



§553.226(b)1)

sector employees within a particular
governmental jurisdiction (e.g., certifi-
cation of public and private emergency
rescue workers), does not constitute
compensable hours of work for public
employees within that jurisdiction and
subordinate jurisdictions.

(2) Attendance outside of regular
working hours at sbecialized or follow-
up training, which is required for cer-
tification of employees of a govern-
mentsal jurisdiction by law of a higher
level of government {(eg., where a
State or county law Imposes a training
obligation on city employees), does not
constitute compensable hours of work.

(3) Time spent in the training de-
scribed in paragraphs (B) (1) or (2) of
this section is not compensable, even if
all or part of the costs of the training
is borne by the employer.

(¢) Police officers or firefighters,
who are in attendance at a police or
fire academy or other training facility,
are not considered to be on duty
during those times when they are not
in clags or at a training session, if they
are free to use such time for personal
pursuits. Such free time 15 not com-
pensable.

§553.227 Outside employment.

(a) Section 7T(pX 1) makes special pro-
vision for fire protection and law en-
forcement employees of public agen-
cies who, at their own option. perform
special duty work in fire protection,
law enforcement or related activities
for a separate and independent em-
plover (public or private) during their
off-duty hours. The hours of work for
the separate and independent employ-
er are not combined with the hours
worked for the primary public agency
employer for purposes of overiime
compensation.

(b) Section T(p)X1) applies to such
outside employment provided (1} The
special detail work is performed solely
at the employee's option, and (2) the
two employers are in fact separate and
independent.

(c) Whether two empleyers. are, in
fact, separate and independent can
only be determined on a case-by-case
basis.

(d) The primary employer may fa-
cilitate the employment or affect the
conditions of employment of such em-
ployees. For example, a police depart-
ment may maintain a rester of officers
who wish to perform such work. The
department may also select the offi-
cers for special details from a list of
those wishing to participate, negotiate
their pay, and retain a fee for adminis-
trative expenses. The department may
require that the separate and inde-
pendent employer pay the fee for such
services directly to the department,
and establish procedures for the offi-
cers to receive their pay for the special
details through the agency's payroll
system. Finally, the department may
require that the officers observe their
normal standards of conduct during
such details and take disciplinary
action against those who fail to do so.

(e) Section 7(p)(1) applies to special

details even where a State law or local
ordinance reguires that suech work be
performed and thai only law enforce-
ment or fire protection employees of a
public agency in the same jurisdiction
perform the work. For example, a city
ordinance may require the presence of
city police officers at a convention
center gduring concerts or sporis
events. If the officers perform such
work at their own option, the hours of
work need not be combined with the
hours of work for their primary em-
ployer in computing overtime compen-
sation.

(f} The principles in paragraphs (d}
and (e) of this section with respect to
special details of public agency fire
protection and law enforcement em-
ployees under section T(pX1l) are ex-
ceptions to the usual rules on joint
employment set forth in part 791 of
this title. )

{(g) Where an emplovee is directed
by the public agency to perform work
for a second employer, section T(pX1)
does not apply. Thus, assignments of
police officers outside of their normal
work hours to perform crowd control
at a parade, where the assignments
are not solely at the option of the offi-
cers, would not qualify as special de-
tails subject to this exception. This
would be true even if the parade orga-
nizers reimburse the public agency for
providing such services.

(h) Section T(pX1) does not prevent
a public agency from prohibiting or re-
stricting outside emplovment by its
employees.

OvVERTIME COMPENSATION RULES

§553.230 Maximum hours standards for
work periods of 7 to 28 days—section
(k).

{a) For those employees engaged in
fire protection activities who have a
work period of at least T but less than
28 consecutive days, no overtime com-
pensation is required under section
7k} until the number of hours worked
exceeds the number of hours which
hears the same relationship to 212 as
the number of days in the work period
bears to 28.

(b) For those emplovees engaged in
law enforcement activities (inciuding
security personnel in correctional in-
stitutions) who have a work period of
at least 7 but less than 28 consecutive
days. no overtime compensation is re-
quired under section T(k) until the
number of hours worked exceeds the
number of hours which bears the same
relationship to 17! as the number of
days in the work periced bears to 23.

(¢} The ratio of 212 hours to 28 days
for employees engaged in fire protec-
tion activities is 7.57 hours per day
{rounded) and the ratio of 171 hours
to 28 days for employees engaged in
law enforcement activities is 6.11
hours per day {rounded). Accordingly,
overtimme compensation (in premium
pay or compensatory time) is required
for all hours worked in excess of the
following maximum hours standards
(rounded to the nearest whole hour}:
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RAmomuan how's standars
Work period (days) fro | Lew
protechon | enforce-
1 ment
28 212 i 171
a 204 | 165
26 197 | 159
25...m N 1331 153
24 182 147
23 ! 174} 141
= ) 167 134
21 i 158 128
20 151 122
18 144 16
18 136 10
17 128 104
16 121 88
15 4 g2
14 106 85
12 98 79
12 91 73
1 83 67
10 76 61
8 €8 55
8 61 49
7 53 43
1

§553.231 Compensatory time ofT.

(2} Law enforcement and fire protec-
tion employees who are subiect to the
section T(k) exemption may receive
compensatory time off in lieu of over.
time pay for hours worked in excess of
the maximum for their work period as
set forth in §553.230. The rules for
compensatory time off are set forth in
$§ 553.20 through 553.28 of this part.

(1) Section T(k) permits public agen-
cies to balance the hours of work over
an entire work period for law enforce-
ment and fire protection employees.
For example, if a firefighter's work
period is 28 consecutive days, and he
or she works 80 hours in each of the
first two weeks, but only 52 hours in
the third week, and does not work in
the fourth week, no overtime compen-
sation {(in cash wages or compensatory
time) would be required since the total
hours worked do not exceed 212 for
the work period. If the same firefight-
er had a work period of only 14 days,
overtime compensation or compensa-
tory time off would be due for 54
hours (160 minus 108 hours) in the
first 14 day work period.

§553.232 Overtime pay requirements.

If a public agency pays employees
subject to section T(k} for overtime
hours worked in cash wages rather
than compensatory time off, such
wages must be paid at one and one-
half times the employees’ regular
rates of pay. In addition, employees
who have accrued the maximum 480
hours of compensatory time must be
paid cash wages of time and one-half
their regular rates of pay for overtime
hours in excess of the maximum for
the work period set forth in § 553.230.

§553.232 “Regular rate” defined.

The ruies for computing an employ-
ee's “regular rate”, for purposes of the
Aet’s overtime pay requirements, are
set forth in part 778 of this title
These rules are applicable to employ-
ees for whom the section T(k) exemp-
tion is claimed when overtime compen-
sation is provided in cash wages, How-
ever, wherever the word “grorkweek”
is used in part 778, the words “work
period” should be substituted.



